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Mediation: Decision can be enforced and challenged, too

By P. Sridevi

magine i seenario where vou can
settle a dispute without going
1o court. You can sit with VOUr
adversary, discuss the issue over
a cup of coffee and come to a legally
valid agresment in two or three davs.
Mediation can make this possible.

Mediation —conciliation in legal-
ese—as a method of resolving dis-
putes is not new to India; in the tra-
ditional panchavar svstem, village
elders helped settle disputes in the
community. Today, arbitration is a
more popular method of alternative
dispute resolution and mediation is
limited ro dispures between govern-
mental agencies and undertakings
and to labour disputes.

Mediation makes news now as the
country’s first barch of mediators—14
professionals who trained at the UK
based Civil Mediation Council, an
acerediting body for mediators, and
nine sdvocates who did a certificate
course of Hamline University of
Law, Minnesota, USA—launch the
Mediation Council of India.

Mediarion presupposes the will-
ingness of the two sides to resolve
the issue, “Mediation can be used
to settle cases from boundary dis

putes to company matters,” said
Anil Xavier, advocate and secretary
general, Mediation Council of India.
“But it may not work in cases that
involve issues of moral turpitude and
invoke the criminal law where state
is a party. It can be applied in family
cases, though in the west mediation
is finding use in criminal matters as
well”

After choosing a mediator from the
list thai will be posted on the Net, the
parties sit with the mediator and dis
cuss the issue among themselves, It
is a very private affair” said Kurian
Marhew, mechanical enginecr and
sccredited mediator based in Kochi.
“The role of the mediator is only 10
help the two sides to arrive at a it
ally acceprable solution.” Said Xavier:
“The mediator should never become
an adviser.”

According to section 35 of the
Arbitration and Conciliation Aet,
1996, the decision becomes “final
and binding” when both sides and
the mediator sign the agreement.
It can be enforced under the Civil
Procedure Code as if it were a decree
of the court, and challenged. 1oo.

Medintion has many advantages: it
is informal and, unlike in the courts,
the parties do most of the talking and

it may not take more than three days
1] 1'1.'\41"-'4.' the LIi'\I‘ ute. The two sides
can even bring their advecates along
to do the talking. Of course, media-
tors come for a price—Ks 5,000 to
Rs 10,000 a day, while international
rates are to the tune of lakhs

Despite the Act, the legal frater-
nity hardly resors to the alternative
methods. Mediation as a method of
dispute resolution is popular in the
US, the UK and Au stralia where most
of the mediators are professionals
from felds other than law.

“Parties to the dispute usually
prefer mediators with a background
of their field,” said Mathew. "For
instance, software compamies would
prefer a mediator with a software
background. The professional back-
ground helps in the better under-
\lfl.ll.l.“l:l.F of the issues of the sector
concerned.” The Indian Institute of
Arbirrationand Mediation, Bangalore,
which hias the recognition of the Civil
Mediation Council, provides alterna-
tive dispute resolution facilities and
training in mediation,

Even the judiciary has given the
po-ahead for mediation. In Salem
Bar Association v. Union of India,
the Supreme Courr, in August last
vear, ruled thar “reference to media-
tion, conciliation and arbitration are
mandatory for court matters”™

With around 23 million litigations
pending in India, mediation as an
alternative to court is probably here
ros stav,




